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I

Overview
1. This Factum is filed by the Ontario Association of Children's Aid Societies (“OACAS”) pursuant to the Order of the Honourable Chief Justice of Ontario granting the OACAS intervenor status in this appeal. The OACAS, which also intervened in the court below, has been permitted to file a Factum of up to 30 pages and to make oral submissions of up to 30 minutes.

2. Section 43 of the Criminal Code permits the hitting of children. The learned judge below erred in upholding this provision which increases the risk of serious physical and mental harm to children and impedes Children's Aid Societies in preventing abuse. The adverse effects of the section are shown by expert evidence, recent acquittals under section 43 and the government's own studies and publications. Children are the only group in Canada who suffer this disadvantage and discrimination.

3. Striking section 43 does not mean that parents and teachers must be prosecuted for every action that might constitute a breach of section 265 of the Criminal Code. Guidelines and diversion programs can ensure that counselling and parenting education are the first option, with prosecution being pursued only where necessary. Furthermore, striking the section will not make reasonable force in other child-caring situations a criminal offence. The common law permits the use of reasonable force in the normal every-day care of a child, while other Criminal Code defences give ample protection to parents and teachers. Since, as the government concedes, spanking and other forms of corporal punishment are harmful, section 43 represents a dangerous anachronism that cannot be justified in a free and democratic society.


II

Facts


(1)


The OACAS and Children's Aid Societies
4. The OACAS is comprised of 50 member Children's Aid Societies. The mandate of a Children's Aid Society (“CAS”) is set out under section 15(3) of the Child and Family Services Act, R.S.O. 1990, c. C.11, as amended (the “Act”). Among other things, a CAS is directed to:

·
investigate allegations that children under sixteen years of age may be in need of protection.

·
protect children who are under the age of sixteen years of age or who are in the care or under the supervision of a CAS.

·
provide guidance, counselling and other services to families in order to protect children.


(2)

Provincial Child Protection Legislation Cannot 


Adequately Ensure the Safety of Children


and Section 43 Interferes with Child Protection Efforts
5. Supporters of section 43 argue that provincial child protection legislation sufficiently guards children from possible excesses in corporal punishment.  This argument was accepted by the court below (Reasons, paras. 93 and 94), despite ample evidence that it does not accord with the reality experienced by child protection workers and as demonstrated in court decisions.  

6. Child protection workers face a variety of problems in their attempt to keep children safe from harm.

7. First, provincial child protection legislation is reactive, so that intervention under such legislation generally occurs after the child has been harmed.  The damage is often done by the time intervention takes place.

8. Second, section 43 creates an environment where violence towards children is accepted.  As stated in evidence by Eric Kirsh, the criminal law plays a central role in setting basic standards of behaviour for our society. Yet section 43 creates confusion. The problem section 43 causes for child protection workers is noted in Peter Newell's testimony:

Well, if you take the... current situation what it does, what the present position, the existence of the [section 43] defences does, is to completely undermine any effective child protection or positive education messages, because the law is giving a distinctly different message to parents. Child protection personnel cannot deliver a clear message that it is not on to hit your child.... [T]he messages that the child protection service is giving in terms of deterring offences in the beginning is undermined by the existence of a well-known defence, and by well-publicized cases in which parents are acquitted.

(i)
Kirsh Affidavit, Application Record, Vol. VIII, paras. 16-29, at pp. 2662‑2666.

(ii)
P. Newell, Cross-examination, Q. 221, lines 4-15, and Q. 223, lines 6-13.

9. Third, section 43 invokes values and principles which are directly contrary to those which are inherent in child protection legislation.  This has caused confusion in the law.

10. Courts have difficulty in deciding the appropriate standard of conduct for adults in relation to children.  Section 43 has been applied in the context of child protection hearings under provincial statutes, with the result that child protection orders have been refused.  For example, in Re O., a case involving an application for temporary wardship and supervision of three children suspected of being in need of protection, the court denied the application regarding two of the children stating:

The test to be applied by this court is one of reasonableness of the degree of physical discipline applied.... While I question the use of implements in physical discipline and “cuffing” about the head, I find such physical discipline was imposed in a manner that was meaningful, intermittent and within the bounds of reasonable parental discretion. [Emphasis added].

(i)
Re O., [1978] 3 W.W.R. 1 (Alta. Juvenile Ct.), at pp. 7-8 (quote)

(ii)
Re the Family and Child Service Act and Ravinder Sandhu et al. (January 13, 1987), File No. 0762 (B.C. Prov. Ct.) (The court refused the application for a supervision order stating, "[t]he blows to a child by way of discipline have to be proved to be unreasonable to become abuse". The section 43 standard was applied in the provincial child protection context)

(iii)
Nova Scotia (Minister of Community Services) v .M.(B.) (1998), 42 R.F.L. (4th) 208 (N.S.C.A.), at pp. 218-219 (The appellate court was compelled to allow the appeal on, among other grounds, that the trial judge had applied the section 43 standard in determining whether the children were at risk within the meaning of provincial legislation. Nevertheless, the case demonstrates how section 43 confused the trial court).
11. Courts have gone so far as to hold that the conflict between section 43 and child protection legislation results in the provincial legislation being inoperative. In R. v. Loxton a parent was charged with inflicting physical abuse on his child contrary to Ontario's Child Welfare Act (as it then was). Because section 43 was not available to the parent as a defence under the provincial statute, the court found a legislative conflict which resulted in the court granting the parent's application to have the provincial legislation declared inoperative and of no force or effect. Similarly, in R. v. Graham a New Brunswick Court held that section 43 gives teachers a “statutory right” to punish children corporally for correction and, therefore, the provincial legislature could not  purport to remove that “right” through education legislation.

(i)
R. v. Loxton, [1986] O.J. No. 1693, (March 25, 1986), File No. 1260/80 (Prov. Ct. (Fam. Div.))

(ii)
R. v. Graham (1994), 151 N.B.R. (2d) 81 (Prov. Ct.), at p. 95, aff'd (1995), 160 N.B.R. (2d) 306 (Q.B.)

12. The confusion in the minds of care givers and the courts created by section 43 has resulted in substantial harm being suffered by children in Canada.
(i)
Kirsh Affidavit, Application Record, Vol. VIII, paras. 16-29, at pp. 2662-2666


(3)


Section 43 Results in


Violence Against Children
13. Section 43 has been used to justify significant violence against children. Adults who have attacked children by slapping, kicking, cuffing, punching, shoving or hitting them with belts, a hammer, pieces of wood, books or other implements have all been acquitted pursuant to section 43 in specific cases. This is in spite of the bruises, swollen tissue and, in one case, chipped molar (not to mention the psychological injury) caused by these assaults.

(i)
Cases listed in Part II of Schedule A to this Factum


(4)


Section 43 is Used to Justify


Far More than “Spanking”

14. As noted in the previous paragraph, section 43 has been used to justify assaults on children that go far beyond mere “spanking”. Indeed, one of the errors into which the court below fell was minimizing the seriousness of the violence being perpetrated against children through the use of a watered-down definition of “spanking”. The definition the court below employed (Reasons, footnote 9) was as follows:

All social service witnesses in this application accepted a definition of spanking as “the administering of one or two mild to moderate 'smacks' with an open hand, on the buttocks or extremities which does not cause physical harm.”
15. One is entitled to ask, if that is the only type of corrective force that is acceptable against children, why does the caselaw consistently acquit where far more violent acts have been inflicted on children? Moreover, why has the section not been limited to restrict reasonable corrective force to “spanking” as defined? The court below erred in employing a definition of spanking that defines the problem away and does not accord with reality. The fact of the matter is that corporal punishment is intended to cause pain.

(i)
R. v. Campeau (1951), 103 C.C.C. 355 (Que. C.A.), at p. 360 (“That the punishment naturally may cause pain hardly needs to be stated; otherwise its whole purpose would be lost”.)


(5)


There is No “Current Trend” Towards

an Acceptable Interpretation of Section 43

16. The judge below erred when he found that “the current trend of the law demonstrates that there is a workable test for s. 43 under which a trial judge's discretion can be exercised in conformity with the Charter” (Reasons, para. 61). This is wishful thinking rather than a fair assessment of the “current trend of the law”. The majority of the cases referred to in paragraph 15 and listed in Part II of Schedule A were decided in the 1990's. 

17. The judge below correctly found that “[t]here has been disparity in the judicial application of s. 43 of the Criminal Code” (Reasons, para. 132). He also correctly found that “[s]ome of the cases in which s. 43 has been applied to acquit people, particularly the earlier cases, seem to have sanctioned violent child abuse” (Reasons, para. 61).

18. Supporters of section 43 try to dismiss the cases which have excused more serious assaults as “anomalies” that should be discounted when analyzing the section. They suggest that those examples are simply old cases that do not reflect the more enlightened thinking of today. However, the fact of the matter is that these “anomalies” are not a thing of the past. The majority are actually quite recent. As long as section 43 remains a part of the Criminal Code there will be “anomalies”.


(6)


Corrective Force is Linked to Child Abuse
19. The application of corrective force towards children has been linked to child abuse. It has been noted that:

[C]hild abuse most often occurs as extensions of disciplinary actions which at some point and often inadvertently cross the ambiguous line between sanctioned corporal punishment and unsanctioned child abuse.

(i)
A. Kadushin and J.A. Martin, Child Abuse: An International Event (New York: Columbia University Press, 1981), as cited in N.M. Burns, in association with the Institute for the Prevention of Child Abuse, "Literature Review of Issues Related to the Use of Corrective Force Against Children" (Dept. of Justice Canada, June 1993), at p. 23, Application Record, Vol. IV, at p. 1363

(ii)
Kirsh Affidavit, Application Record, Vol. VIII, paras. 31-35, at pp. 2666-2668

(iii)
Durrant Affidavit, Application Record, Vol. III, para. 35, at p. 718

20. In a study sponsored by the Department of Justice Canada, the following is stated:

By seeing minor force as socially acceptable and not on the continuum of abuse creates barriers to decreasing the amount of child abuse occurring. This link is most evident and convincing when studies document people convicted of child abuse who testify their intent was only to punish but they lost control and it got out of hand. This theory has been tested by researchers in New Zealand (Ritchie, 1981), Finland (Peltoniemi, 1983) and the United States (Kadushin and Martin, 1981). In all cases the conclusions are quite convincing. The Ritchies concluded the “90 percent of what are viewed as child-abuse cases are committed by parents who simply went too far” (Newell, p. 28).

(i)
N.M. Burns, in association with the Institute for the Prevention of Child Abuse, “Literature Review of Issues Related to the Use of Corrective Force Against Children” (Dept. of Justice Canada, June, 1993), at p. 23, Durrant Affidavit, Exhibit 24, Application Record, Vol. IV, at p. 1363

(ii)
See also J.E. Durrant and L. Rose-Krasnor, “Corporal Punishment: Research Review and Policy Recommendations” (March, 1995), at pp. 13 and 45, Durrant Affidavit, Exhibit 15 Application Record, Vol. III, pp. 977 and 1009; and M.A. Straus “Beating the Devil Out of Them: Corporal Punishment in American Families” (Lexington Books, San Francisco: 1994) at p. 97, Straus Affidavit, Exhibit 2, Application Record, Vol. II, at p. 525
21. A 1994 Ontario study found that 72% of investigated physical abuse cases and 85% of substantiated physical abuse cases involved attempts to discipline the child. Thirty-one percent of emotional maltreatment cases also had problems relating to discipline or punishment.

(i)
Kirsh Affidavit, Application Record, Vol. VIII, para. 32, at p. 2667

(ii)
N. Trocme, D. McPhee, K. Tam and T. Hay, "Ontario Incidence Study of Reported Child Abuse & Neglect" (The Institute for the Prevention of Child Abuse, 1994), at p. 70, Kirsh Affidavit, Exhibit 5, Application Record, Vol. VIII, at p. 2866

(iii)
See also, N. Trocme and D. Wolfe, “Child Maltreatment in Canada: Selected Results from the Canadian Incidence Study of Reported Child Abuse and Neglect”. (Health Canada, 2001), at p. 13. (First national study in Canada: 69% of the substantiated investigations of physical abuse involved inappropriate punishment).

22. The case law is replete with examples demonstrating the link between the intended application of “corrective force” and child abuse.

(i)
R. v. F.T., [1999] N.W.T.J. No. 7 (N.W.T. Terr. Ct.) at para. 7

(ii)
R. v. Firlotte (1998), 203 N.B.R. (2d) 177 (N.B. Prov. Ct.)

(iii)
R. v. Halcrow (1993), 80 C.C.C. (3d) 320 (B.C.C.A.), aff'd [1995] 1 S.C.R. 440

(iv)
See generally, S.D. Greene, The Unconstitutionality of Section 43 of the Criminal Code: Children's Right to be Protected from Physical Assault, Part I, (1998), 41 Criminal Law Quarterly 296, pp. 289-290, footnote 11 (describing cases in which parents administering discipline have inflicted injuries on children without intending to do so).

(7)


Advocates of Corporal Punishment
23. Supporters of section 43 include advocates of corporal punishment. This is demonstrated by the writings of James C. Dobson, Ph.D., founder and president of Focus on the Family in the United States. Focus on the Family (Canada) Association is one of the members comprising the Intervenor, Coalition for Family Autonomy, and is affiliated with Focus on the Family in the United States. Dr. Dobson is a popular American writer and broadcaster on child‑rearing who has written several books. The following quotations are examples of Dr. Dobson's advice to parents on how to use corporal punishment in raising children:

·
I am recommending a simple principle: when you are defiantly challenged, win decisively. (p. 51)

·
I recommend [for spanking] a neutral object of some type ... I suggest a switch or paddle... (p. 64)

·
As long as the tears [following a spanking] represent a genuine release of emotion, they should be permitted to fall. But crying can quickly change from inner sobbing to an expression of protest aimed at punishing the enemy. Real crying usually lasts two minutes or less, but may continue for five. After that point, the child is merely complaining, and the change can be recognized in the tone and intensity of his voice. I would require him to stop the protest crying, usually by offering him a little more of whatever caused the original tears. (p. 70) 

·
The spanking may be too gentle. If it doesn't hurt it isn't worth avoiding the next time. A slap with the hand on the bottom of a multi-diapered thirty-month old is not a deterrent to anything. While being careful not to go too far, you should ensure he feels the message. (p. 72)

(i)
James C. Dobson, The New Dare to Discipline (Wheaton, Illinois: Tyndale House Publishers, 1992), at pp. 51, 61, 64, 70 and 72

(ii)
Repeal 43 Committee "Response of the Repeal 43 Committee to the Department of Justice Consultation Paper: Reforming the General Part of the Criminal Code", (February 10, 1995) at pp. 1-2, Peterson-Badali Affidavit, Exhibit 15, Application Record, Vol. I, at pp. 204-205
24. It is important to note that at the hearing of this application, the Coalition for Family Autonomy (of which Dr. Dobson's organization is a constituent member) took a position that is diametrically opposed to the Dobson advice. The court below recorded the following concessions by the Coalition's counsel in argument (Reasons, para. 34):

·
objects should not be used for corporal punishment.

·
it is not a reasonable use of force to apply corporal punishment to teenagers or very young children.

25. A concession by counsel in court, however, cannot suddenly undo the harm caused by the advice to parents contained in Dr. Dobson's best-selling publications. Such advice is made legitimate by the continued presence of section 43 in the Criminal Code.

26. Children have suffered injury as a result of care-givers specifically following Dr. Dobson's widely-published advice. For example, in R. v. Thornley a charge of assault arose when a boy just under 4 years of age was disciplined in the following circumstances:

The accused said when interviewed and has said on the witness stand that he was correcting the child's behaviour, that this was, I think his phrase was, "a power statement" on the part of the child and that he used a wooden spoon as a neutral object as recommended in the literature of a Dr. Dobson. The result was four or five distinct red and white marks on the child's buttock left by the spoon, and a bruise in the groin area which seems clear came from his hand holding onto the child while using the spoon.

(i)
R. v. Thornley, [1988] B.C.J. No. 1073 (Co. Ct.)

(8)


Section 43 is Unnecessary for Parents and Teachers


to Maintain Order and Protect Themselves and Others
27. Citing Blackstone's Commentaries on the Laws of England, this Court has recently noted, “[t]he common law recognizes the right of a parent to apply force in a reasonable manner for the benefit of the child.”

(i)
R. v. Emans (A.), [2000] O.J. No. 2984, 146 C.C.C. (3d) 449, 35 C.R. (5th) 386, 135 O.A.C. 338 (C.A.) per, Weiler J.A., para. 26
28. Moreover, section 43 is not required for a parent or teacher to use force to protect himself from violent or threatening behaviour. As Dickson, J. stated in Ogg-Moss:

[I]t should be noted that s. 43 is not necessary for the protection of persons using physical force in response to violent or dangerous behaviour....The[se]...situations are already covered by, inter alia, ss. 34, 35, 37, 38, 39 and 41 of the Criminal Code....Section 43 only applies to “correctional” force unrelated to treatment or to the protection of self or others.

(i)
Ogg-Moss v. The Queen, [1984] 2 S.C.R. 173, at pp. 183-184
29. The common law, as recently noted by this Court in R. v. Emans (A.), cited above, as well as sections of the Criminal Code apart from section 43 provide ample authority for schoolteachers, parents or persons standing in the place of parents to restrain children where it is necessary for the protection of themselves or others. Section 43 authorizes the use force by way of correction. If section 43 is struck down the power of lawful restraint will continue under the common law as well as under the sections of the Criminal Code which are cited by Dickson, J. in Ogg-Moss.

(i)
Section 34, self-defence against unprovoked assault;  section 35, self-defence in case of aggression;  section 37, preventing assault;  section 38, defence of personal property;  section 39, defence with claim of right; and, section 41, defence of house or real property.

30. In addition to the above sections of the Criminal Code, citizens are entitled to rely upon section 27 which justifies the use of force which is reasonably necessary to prevent the commission of an offence. As the Supreme Court of Canada has noted:

[T]he section is clearly designed to permit an innocent bystander, who witnesses an offence being or about to be committed, to use force to prevent the offence from occurring.
(i)
R. v. Herbert, [1996] 2 S.C.R. 272, para. 10, at p. 277
31. The Criminal Code, section 25, permits everyone who is required or authorized by law to do anything in the administration or enforcement of the law to use as much force as is necessary to do whatever he or she “is required or authorized to do”. The common law permits the use of reasonable force where necessary:

It is clearly only common sense that the use of reasonable force to prevent greater harm to the child or to others be permissible. While plainly outside the ambit of section 43 which concerns pure chastisement, the use of reasonable force is also permissible at common law under the doctrine of necessity (a doctrine existing in our present law by virtue of Criminal Code section 7 [now section 8] ...)
(i)
Law Reform Commission of Canada, Working Paper 38, Assault (1984), at p. 41.

(ii)
See also, D. Stuart, Canadian Criminal Law (Toronto: Carswell, 1995), at p. 467 where there is a reference to the restraint of children and the defence of necessity.
32. The distinction between restraint and corrective force is noted by Brown and Zuker in their text on education law:

[W]here a teacher restrains a student from harming himself or another student, or from harming the teacher, the teacher is not administering corporal punishment. The teacher is acting in self‑defence or safe‑guarding the safety of the student and those near the student.
(i)
A.F. Brown and M.A. Zuker, Education Law, 2nd ed. (Toronto: Carswell, Thomson Canada Ltd., 1998), at p. 97

33. In the school environment, teachers and principals also have other means at their disposal for controlling and correcting pupils. Principals and teachers have statutory duties to maintain proper order and discipline in their schools which gives them the legal authority to direct students to leave school property, if required, under provincial trespass to property legislation. In addition, there are powers to suspend or expel pupils where necessary.

(i)
Education Act, R.S.O. 1990, c. E-2, as amended, ss. 23, 264(1)(e), 265(a)

(ii)
Trespass to Property Act, R.S.O. 1990, c. T-21
34. Arguments that the invalidation of section 43 will result in parents and teachers being unable to apply force of any kind to children are, in light of the above, unfounded. The court below erred in making the following statement:

Without s. 43, other forms of restraint would be criminal, such as putting an unwilling child to bed, removing a reluctant child from the dinner table, removing a child from a classroom who refused to go, or placing an unwilling child in a car seat. (Reasons, para. 88).

This is clearly wrong in law (see the decision of this Court in R. v. Emans (A.), cited above). Even if one were to assume for the moment that the judge below is correct in his view, it does not provide a justification of the continued hitting of children for “corrective” purposes which section 43 justifies.


(9)


Corporal Punishment Provides


 No Benefits but Causes Harm 
35. The court below (Reasons, para. 17) found that the experts on both sides agreed that:

·
Hitting a child under two is wrong and harmful.

·
Corporal punishment of teenagers is not helpful and potentially harmful, carrying with it the danger of alienation from society and aggressive or otherwise anti‑social behaviour.

·
Corporal punishment using objects is potentially harmful both physically and emotionally.

It is important to note that section 43 allows all three types of corporal punishment.

36. The court below correctly concluded (Reasons, para. 132): “There is a growing body of evidence that even mild forms of corporal punishment do no good and may cause harm.”

37. The view that corporal punishment provides no benefits but, rather, causes harm is well‑supported by the evidence. In a recent research report on the subject of corporal punishment sponsored by the Family Violence Prevention Division of Health Canada and the Department of Justice Canada, the authors concluded that:

In the extensive literature review conducted as background to this report, not a single study was found that demonstrated beneficial effects of corporal punishment on children. In fact, the literature consistently reveals that corporal punishment:

*
does not increase child compliance,

*
is positively associated with childhood aggression

*
predicts delinquency in adolescence,

*
is correlated with violence in adulthood, and

*
is a risk factor for physical abuse of children.
(i)
J.E. Durrant and L. Rose‑Krasnor, "Corporal Punishment: Research Review and Policy Recommendations", (March, 1995), at p. 45, Application Record, Vol. III,  at p. 1009
38. The experts in this case were consistent in their testimony:  there is no social science data which supports the view that the physical punishment of children, including mild spanking, produces long-term beneficial outcomes for children. As noted by the court below (Reasons, para. 17), all the experts agreed that the only thing physical punishment of children may do is produce short-term compliance.


(10)


The Canadian Government Admits that 


Corporal Punishment is a Bad Idea and Does Not Work

39. Materials published by the Canadian Government under the authority of the Minister of Health state that the corporal punishment of children ("spanking") is a bad idea and does not work as a parenting technique. For example, in a publication entitled “Nobody's Perfect”, described in the text as a “collaborative effort of federal, provincial and territorial representatives, child development experts and non-governmental parent/child organizations”, the authors state:

No matter how angry you are, it's never okay to spank children. It's a bad idea and it doesn't work. 

If kids are afraid that you'll spank them, they'll do what you want as long as you're around, but may do exactly what you don't want the minute you stop watching. 

Spanking does not teach good behaviour. Spanking teaches kids: 

·
it's okay to hit people when they do something that you don't like

·
it's okay for someone big to hit someone little

·
to be afraid of and to dislike the person who hits them

·
to be afraid of adults

(i)
Health Canada, “Nobody's Perfect: Behaviour” (Ottawa: Canadian Government Publishing, 1988, revised 1997) at p. 20, Respondent's Application Record, Vol. IV, at p. 1153

40. The Government of Canada's advice to the public that spanking is inappropriate in raising children and provides no benefits is consistent with all the social science data and confirmed by the findings of the court below (see Reasons, para. 17, points 6 and 7).

41. In addition, the Canadian Government has sponsored several reports that recommend against corporal punishment and suggest alternative parenting techniques.

(i)
J.E. Durrant, L. Rose-Krasnor, "Corporal Punishment: Research Review and Policy Recommendations", (Sponsored by the Family Violence Prevention Division of Health Canada and the Department of Justice, March 1995), Durrant Affidavit, Exhibit 15, Application Record, Vol. III, at pp. 956-1026

(ii)
J.E. Durrant, L. Rose-Krasnor, "Spanking: should I or shouldn't I" (Sponsored by the Family Violence Prevention Division of Health Canada and the Department of Justice Canada), Durrant Affidavit, Exhibit 17, Application Record, Vol. III, at pp. 1061-1069

(iii)
N.M. Burns, in association with the Institute for the Prevention of Child Abuse, "Literature Review of Issues Related to the Use of Corrective Force Against Children" (Sponsored by the Department of Justice Canada, June 1993), Durrant Affidavit, Exhibit 24, Application Record, Vol. IV, at pp. 1332-1418

(11)


Even the Court Below Expressed


Serious Concerns About Section 43

42. The court below noted that there is broad agreement among the experts that section 43, as it currently stands, is not satisfactory (Reasons, para. 21).

43. Although it dismissed the application, the court below expressed serious concerns about section 43 (Reasons, paras. 132-133):

These reasons for judgment are not intended to be taken as a wholehearted endorsement of the provisions of s. 43 of the Criminal Code.... It may well be that the time has come for Parliament to give careful consideration to amending s. 43 to provide specific criteria to guide parents, teachers and law enforcement officials.
44. Respected commentators advocate the complete removal of section 43 from the Criminal Code.

(i)
See, e.g., D. Stuart, Canadian Criminal Law (Toronto: Carswell, 1995), at p. 467

III


Issues
45. OACAS agrees with the position taken by the Appellant with respect to each aspect of the appeal and wishes to make further submissions on the following points only:

45. The court below disregarded or failed to appreciate the evidence, which should be reviewed by this Court, with respect to the impact of section 43 on child protection efforts;    

45. With respect to section 15 of the Charter, the court below erred in not finding that the differential treatment of children constitutes discrimination, pursuant to the principles set out in the Law case;  

45. With respect to section 7 of the Charter, the decision of the court below conflicts with Supreme Court jurisprudence concerning child welfare, so‑called parental autonomy, and the principles of fundamental justice.   


IV


Law and Argument

(1)


This Court Should Give Full Consideration to the Factual Record 


Concerning the Impact of Section 43 on Child Protection Efforts in Canada 
46. A lesser degree of deference is owed to factual findings of a court below when those findings are based solely on a paper record.  In these circumstances there is little force to the assertion that a lower court is in a better position than the appellate court to weigh the evidence. The appellate court is entitled, therefore, to consider and weigh the evidence, and to determine whether the trial judge made a reasonable finding. 

(i)
Equity Waste Management of Canada v. Halton Hills (Town)  (1997), 35 O.R. (3d) 321 (C.A), at p.  336
47. There was substantial evidence in this case that section 43 interferes with child protection efforts. The section causes confusion in the law and in the minds of care givers. Also filed before the court below were child protection cases from the law reports where section 43 has been applied to excuse behaviour which would otherwise be prohibited under child protection legislation. It is submitted that the court below, therefore, failed to take into account the evidence and could not reasonably have concluded as it did that section 43 does not impede the efforts of child protection authorities (Reasons, para. 94).


(2)

Section 43 Violates Section 15 of the Charter
48. The court below found that section 43 treats children differently from adults, but held that the differential treatment was not discriminatory because (1) it is an “appropriate response” to the “unique circumstances” of children, and (2) it does not increase the vulnerability of children, given the existence of child protection legislation (Reasons, paras. 130-131).

49. These conclusions are not supported by the facts. First, as the court below itself found, there are no data which support corporal punishment as “appropriate” in any circumstance. Indeed, the evidence is to the contrary. Second, as for child protection legislation, the evidence demonstrated that child abuse is prevalent despite the existence of such legislation, and that the majority of child abuse arises in the context of corporal punishment. It defies the logic of the criminal law to conclude that the section 43 justification for physical assault does not make children more vulnerable to being hit. 

50. The court below also erred in holding that “[s]ection 43 does not have the effect of furthering a pre‑existing disadvantage” (Reasons, para. 131).  Children are physically smaller and weaker than adults. They have no resources aside from what adults choose to give them.  Consistent with their lack of voice, power and influence in our society, children are the only group in Canada who remain deprived of the full protection of the criminal law.

51. This deprivation was identified in Ogg-Moss (which pre-dated the operation of section 15) in which Dickson J. highlighted the fact that the protection which section 43 provides to adults at the same time “removes the protection of the criminal law from children” (emphasis in original).  He stated that section 43 results in the “attenuation of his right to dignity and physical security”. In effect, the section creates a category of “second‑class citizens”. 

(i)
Ogg-Moss v. The Queen, [1984] 2 S.C.R. 173, at pp. 183, 187

52. In the past, the common law also reduced other groups in society, aside from children, to second‑class citizenship when it came to corrective force. The common law at one time authorized a husband to use force in the so‑called guidance and punishment of his wife. Until 1953 the Criminal Code recognized the right of a "master" to correct his "apprentice". Persons convicted of various crimes were subject to whipping under the Criminal Code until 1972. The common law and Criminal Code have evolved to eliminate this reduced status of married women, apprentices and convicted persons, presumably because of the obvious dignity interests involved. Yet, when it comes to children, section 43 preserves the inequality.

(i)
Ogg-Moss v. The Queen, supra, at p. 194

(ii)
Blackstone, Commentaries on the Laws of England, Book I, (13th ed., 1800), Chap. 16, pp. 444‑45

(iii)
Criminal Code, R.S.C. 1927, c. 36, s. 63 (re masters and apprentices; section was changed in Criminal Code, S.C. 1953-54, s. 43)

(iv)
Criminal Code, R.S.C. 1970, c. C-34, ss. 144, 146, 147, 149, 150, 156, 230, 303, 306(3), 668(4)(6) (re whipping, which was ended with S.C. 1972, c. 13)
53. In addition to its errors in respect of the facts, the court below also made two fundamental errors at law in its conclusions on section 15.

54. First, the court below in its analysis brings considerations of relevance and reasonableness into the analysis of discrimination, when such matters should properly be considered under section 1 of the Charter. The discrimination analysis must focus on the effects of a law, not its rationale. The only pertinent question is whether the effect of the legislation is to treat the affected group in a way that “reflects the stereotypical application of presumed group or personal characteristics, or otherwise has the effect of perpetuating or promoting the view that the individual is less capable, or less worthy of recognition or value as a human being or as a member of Canadian society.”
54. Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R. 497 (hereinafter “Law”), at paras. 25, 51

55. Second, the inquiry with respect to discrimination must be conducted from the perspective of the group claiming section 15 protection, and “from no other perspective”. The court's focus below on the rationale of section 43 and its finding that the purpose of the section is to establish a “protected sphere of authority” for parents and teachers (Reasons, para. 47) reflects the perspective of parents and teachers, not children. The Supreme Court has said:

[The] relevant point of view is that of the reasonable person, dispassionate and fully apprised of the circumstances, possessed of similar attributes to, and under similar circumstances as, the claimant... All of that individual's or that group's traits, history, and circumstances must be considered in evaluating whether a reasonable person in circumstances similar to those of the claimant would find that the legislation which imposes differential treatment has the effect of demeaning his or her dignity.

55. Law, supra, at paras. 59-60

56. It is submitted that a violation of section 15 is readily apparent when the Law analysis of discrimination is properly applied to section 43. 

· The inherent vulnerability of children is undoubted, and has been acknowledged by the Supreme Court of Canada. Corporal punishment in fact exploits this vulnerability since it depends on the ability to evoke fear through use of a physical threat. The disadvantage of children relative to adults is a necessary ingredient of corporal punishment. The fact that corporal punishment is often applied by adults in anger exacerbates children's inherent vulnerability. 

56. Winnipeg Child and Family Services v. K.L.W., [2000] 2 S.C.R. 519, (hereinafter, “Winnipeg”), at para. 73

· From the perspective of children, their vulnerability can only be increased when adults, who are bigger and stronger, are provided with a justification for using physical force against them. Their dignity and self-worth cannot but be diminished when a degree of force is permissible under the law when used against them, but is proscribed by law when used against adults. It is reasonable for children to consider, in these circumstances, that they are less worthy than adults in the eyes of the law. As one Ontario court has noted, injury to dignity is an intended component of corporal punishment in some cases. 

(i)
Ogg-Moss v. The Queen, supra, at p. 187

56. Law, supra, at paras. 64, 83

56. R. v. Spenard (March 19, 1996), unreported, (Ont. Ct. (Gen. Div.)), per Donnelly J.

·
Section 43 is based on the historical myths, or stereotypes, that corporal punishment is a proper and effective disciplinary tool with no long term negative effects. Such myths have been shown to be false. Laws which have the effect of increasing vulnerability and disadvantage by reinforcing and perpetuating stereotype are precisely the type of laws which are intended to be addressed by section 15 of the Charter. 

(i)
Law, supra, at paras. 47, 64

57. The requirement to focus on effects means that the court must take into account the unintended consequences of a law as well as those which are intended, and the context in which the law operates. The court in this case, therefore, is required to take into account the fact that the law, in practice, has been used to condone violent behaviour in trivial circumstances, and has hampered the effectiveness of child protection legislation. By its very existence, section 43 sends a message 

that hitting children is acceptable, and it invites an escalation of violence when, as is often the case, corporal punishment is applied out of anger and frustration. 

57. R. v. Morgentaler, [1988] 1 S.C.R. 30, at pp. 62-63

58. Another way to state the section 15 problem is that the laws against corporal punishment are under-inclusive, as was the case of Vriend v. Alberta. In that case, the Alberta government was found to have violated section 15 of the Charter by excluding gays and lesbians from protection against discrimination. In the present case, the law has gradually changed to protect other disadvantaged groups from corporal punishment which was once considered justifiable (women, apprentices, prisoners), but it has failed to extend this protection to children. 

58. Vriend v. Alberta, [1998] 1 S.C.R. 493, at paras. 81, 88, 104

(3)

Section 43 Violates Section 7 of the Charter
59. The Respondent conceded that section 43 engages the section 7 interests life, liberty and security of the person. The only question for the court, therefore, was whether section 43 accords with fundamental justice. The court below seriously erred in its analysis of this question by giving undue weight to the parental autonomy interest, and undue emphasis to the concern that the elimination of section 43 would lead to unwarranted criminal prosecutions. The court misapplied the law with respect to the components of fundamental justice. 


(a)


The court below gave undue weight to parental autonomy
60. In all cases where the Supreme Court of Canada has been called upon to consider the security interests of children against a sphere of parental autonomy, the Supreme Court has favoured a balance that safeguards children's welfare. Parental autonomy has never been interpreted in such a manner as to permit adults to harm children, or to put them at risk. 

60. Winnipeg, supra

60. B.(R.) v. Children's Aid Society of Metropolitan Toronto, [1995] 1 S.C.R. 315, (hereinafter “B.(R.)”), at pp. 387, 433

60. R. v. Jones, [1986] 2 S.C.R. 284

61. The proper approach to fundamental justice in the context of child protection was set out by the Supreme Court of Canada in the recent case of Winnipeg Child and Family Services v. K.L.W.. In that case the question was whether judicial authorization was necessary before child protection authorities could apprehend children in “non-emergency” situations. L'Heureux-Dube J., for the majority, first considered the social and legislative context of the impugned law. Then, after finding that the liberty interests of parents were affected by the law, she stated that the next step was to balance three factors: (1) the seriousness of the interests at stake; (2) the practical difficulties associated with the law in question; and, (3) the risks and benefits of the law. After conducting this analysis, L'Heureux-Dube J. concluded that warrantless apprehensions were justifiable because of the risk that harm could be done to a child during the time necessary to obtain judicial authorization. 

(i)
Winnipeg, supra, at paras. 71, 93, 112, 114, 116

(i)


Social and legislative context
62. The comments of L'Heureux-Dube J. in Winnipeg with respect to social and legislative context are directly applicable in the present case:  She highlighted the following:  

· “children are vulnerable and depend on their parents or other caregivers for the necessities of life” (para. 73);  

· “child protection has become a universally accepted goal”, as is evident from the Convention on the Rights of the Child , which has been ratified by 191 countries including Canada (para. 73);  

· there has been increasing public concern and awareness that “the family does not always provide a safe environment for children” (para. 74);  

· the state has a “duty” to protect children through its laws (para. 75).   

63. In the present case, the social and legislative context also includes the fact that: 

·
most child abuse cases arise in a disciplinary context;  

·
child protection authorities find their efforts hampered because section 43 contradicts the goals and values of child protection legislation; 

·
section 43 originates from out-dated views of children, education and discipline, and does not have any basis in current social theory;  

·
corporal punishment is, as the court below finds, increasingly socially unacceptable. 


(ii)


Interests at stake

64. The Winnipeg case provides a helpful touchstone for considering the parental interests in the present case. That case involved the parents' interest in keeping custody of their children. That interest, it is submitted, was significantly more serious than the interest in the present case, of maintaining a sphere of autonomy which is sufficiently broad to include hitting children. Autonomy in law is never absolute, and there is no reason to assume that it should include a right to assault children. 

65. The parental interest in the present case is not even one which is deserving of constitutional protection. Custody issues are of such “fundamental personal importance” that they deserve protection under the section 7 liberty interest. The decision whether to hit a child is not of similar importance. In B.(R.) the majority found that the parental decision to withhold medical services from a child was not protected by section 7, while the minority preferred to find that the decision was protected, but subject to fundamental justice considerations.  Under either approach it is evident that the court must take into account the importance of the particular autonomy interest in question. 

(i)
New Brunswick (Minister of Health and Community Services v. G.(J.), [1999] 3 S.C.R. 46, at paras. 61, 63, 64

(ii)
Blencoe v. British Columbia (Human Rights Commission), [2000] 2 S.C.R. 307, at paras. 52-54
(iii)
B.(R.), supra, at paras. 40, 85, 87, 121

(iii)


Practical difficulties

66. The practical difficulties inherent in the Winnipeg case involved the fact that serious harm could come to a child during the time necessary to obtain judicial authorization for removal of a child. The concern was that, to the extent possible, children should be protected before they are harmed. The present case involves a similar concern because the reasonableness of the force used against a child, and its corrective purpose, can only be assessed after it has been used. There are no safeguards to ensure that the force about to be used on a child is reasonable or justified. 

66. Winnipeg, supra, at para. 102


(iv)


Risks and benefits
67. There is no inherent benefit in preserving the opportunity to inflict corporal punishment since, as government literature admits, there is no compelling evidence that corporal punishment is more effective than other forms of discipline. The only possible benefit of section 43, therefore, is its preservation of parental autonomy per se,  that is, to allow parents to use corporal punishment because they want to, not because it is effective. In contrast, it is amply demonstrated by the facts of this case that there are significant risks inherent in section 43.   

68. It is submitted that in this case, in the absence of any safeguards to restrain the behaviour of parents, and in absence of any evidence that there is any benefit to the use of corporal punishment, and, moreover, in the face of mounting evidence that corporal punishment causes serious harm, the fundamental justice balance clearly weighs against section 43. 


(b)


The flood-gates argument cannot be used 


to ignore the best interests of children

69. Under the heading “Criminalizing  conduct” (Reasons, paras. 114-117), the court below cited the Law Reform Commission for the concern that it would be “unfortunate” to “expose the family to the incursion of state law enforcement for every trivial slap or spanking”. The court apparently accepted the notion that the absence of section 43 would lead to a trivialization of the criminal law and a flood of prosecutions for insignificant instances of corporal punishment. This concern permeates the lower court's decision, as well as the arguments of the Respondent and the Responding Intervenors. 

70. This concern is flawed for several reasons. First, it puts the focus on parents, when the focus of the court should always be the best interests of the child. Second, it is based on the view, not universally accepted, that there is such a thing as a “trivial” spanking. Third, even if this view is accepted, the same logic could be used to attack the law of assault with respect to adults, in which the law is drafted to include all possible instances of assault.  In the case of adults, however, discretion is applied to excuse those cases which are truly trivial. The same could and would be true with respect to children, through the use of appropriately applied prosecutorial guidelines, diversion programs and, if necessary, the common law “de minimus” rule. It is preferable to err on the side of protecting children, and to assume that reasonable and properly informed adults will reasonably work out the appropriate bounds of discretion. 

71. Moreover, it is reasonable to believe that prosecutions for corporal punishment will become less necessary if the law is changed to send the message that hitting children is not permissible conduct. There would be a reduction in the uncertainty of the law caused by the section 43 “reasonableness” standard which, as the provision currently stands, invites prosecutions to determine the limits of the defence. 


(c)

Section 43 is overly broad
72. Over-breadth is a conceptual tool which assists the court in assessing the balance which Parliament has struck by enacting the law in question. A law is overly-broad when it overshoots its purpose, and this is an indication that the interests at stake are not appropriately balanced. 

73. The court below found that section 43 was not overly broad because, although on its face it would apply to assaults against very young children and teenagers (for whom, experts agreed, all corporal punishment should be avoided), its application to such children has generally been denied by the judiciary on a discretionary basis. 

74. For reasons set forth above, the court below erred in fact insofar as acquittals have been entered in cases of assaults against very young children and teenagers because of section 43. As for the lower court's legal analysis, this reasoning was directly addressed, and rejected, by McLachlin J. in her dissenting opinion in Canada (Human Rights Commission) v. Taylor. She stated that,  “... it is no answer to the absence of rational connection between the broad sweep of legislation and its objectives, to say that in practice, Commissioners and members of tribunals may choose not to enforce the overbroad aspects of a provision”.  The proper question is not whether a judge could choose not to apply the provision in question, but whether the provision is worded so as to capture situations which are not intended, or are not justified by the underlying rationale of the legislation. 

74. Canada (Human Rights Commission) v. Taylor, [1990] 3 S.C.R. 892, (hereinafter “Taylor”), at p. 964

74. R. v. Heywood, [1994] 3 S.C.R. 761, at pp. 792-804

74. Rocket v. Royal College of Dental Surgeons of Ontario, [1990] 2 S.C.R. 232 (hereinafter “Rocket”), at pp. 251-252

74. R. v. Zundel, [1992] 2 S.C.R. 731, at pp. 770-775

75. McLachlin J. also commented in Taylor that the court should take into account the effect of leaving an overly broad provision "on the books". That effect, in this case, is to leave children in danger of physical assault, by sending a message that hitting children is acceptable. 

(i)
Taylor, supra, at p. 964

(ii)
Rocket, supra, at pp. 251-252

76. The logical flaw in the lower court's argument is not altered by the fact that the provision in the present case is a defence. By leaving the section 43 defence in place it remains within the bounds of the law in the corporal punishment of children to excuse the use of implements as well as the punishment of children under two and teenagers.


(d)


Fundamental justice includes 


the best interests of the child principle
77. The court below rejected the submission that the notion of the 'best interests of the child' should be viewed as a principle of fundamental justice (Reasons, paras. 105‑107). This is directly contrary to Supreme Court jurisprudence, which states that the principles of fundamental justice consist of the “basic tenets” of our legal system, and that one such basic tenet is the protection of children's life and health. 

77. B.(R.), supra, at para. 88

77. Reference Re s. 94(2) of the Motor Vehicle Act, [1985] 2 S.C.R. 486, at p. 503

77. Winnipeg, supra, at paras. 7-9, 73-75, 93


(4)

Section 43 is Not Justifiable Under Section 1 of the Charter
78. If this Court finds that section 7 is violated then it almost certainly must find that section 43 is not saved under section 1.  

78. New Brunswick (Minister of Health and Community Services) v. G.(J.), [1999] 3 S.C.R. 46, at para. 99

79. The only positive effect of section 43 is to preserve a sphere of autonomy for parents to use corporal punishment for a purpose that is unsupported by evidence, that the government publicly denounces, and that is demonstrably harmful.  In contrast, the section increases the risk to children not only because it allows the use of physical force, but because it impairs the effective intervention of child protection authorities. It is submitted that this cannot be justified in a free and democratic society which professes to honour the welfare and protection of its children. 


V

Order Requested
80. The OACAS respectfully requests that this appeal be allowed and that section 43 of the Criminal Code, and any common law defence authorizing the infliction of corporal punishment upon children, be declared of no force or effect.

It is certified that the OACAS will require 30 minutes for oral argument.

All of which is respectfully submitted.

Date:  April 30, 2001

J. Gregory Richards

M. Kate Stephenson

Of Counsel for the Ontario Association of

Children's Aid Societies
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Schedule  A - Part II

Examples of cases in which section 43 has been used to enter acquittals,
Paragraph 15 of this Factum (and paragraphs 13 and 41 of the Appellant's Factum) refer to cases in which section 43 has been used to enter acquittals, even where significant violence has been inflicted on children. The following is a list of examples of such cases.


Case Name
Description

34 
R. v. Skidmore, 2000, unreported, Ontario Court of Justice No. 8414/99, Nosanchuk J.
A teacher grabbed a 13-year old boy by the arm and the throat, pushed him up against wall.

35 
R. v. Holmes, 2000, unreported, Cour du Quebec, Cause No. 555-01-0267-998
A teacher lifted a 13-year old boy from the floor using a wrestling hold around his neck and jaw.

36 
R. v. Park, [1999] N.J. 168 (S.C.)
A teacher slapped a 9-year old developmentally delayed child on the legs leaving marks.

37 
R. v. N.S., [1999] O.J. No. 320 (Gen. Div.)
A father strapped his two children, both under age 12, with a horse harness, leaving welts.

38 
R. v. James, [1998] O.J. No. 1438 (Weagant, Prov. J.)
A father hit his 11-year old son in the face with open hand.

39 
R. v. J.(O.), [1996] O.J. No. 647 (Prov. Div.)
A mother hit her 6-year old daughter on the buttocks with a plastic ruler, breaking the ruler and causing bruises and red marks.

40 
R. v. Murphy (1996), 108 C.C.C. (3d) 414 (B.C.C.A.)
An uncle used electrical tape to tape the 3-year old nephew of his common-law wife to a chair. The child was being “rambunctious”.

41 
R. v. Wetmore (1996), 172 N.B.R. (2d) 224 (Q.B.)
A teacher, who held a brown belt in karate, performed a karate “demonstration” on four grade 10 students because they had been disruptive.

42 
R. v. Godin (1996), 172 N.B.R. (2d) 375 (Q.B.)
A teacher hit two grade 5 boys in the face after breaking up a fight.

43 
R. v. Spenard, March 19, 1996, unreported, Ontario Court (General Division), Donnelly, J.
A teacher cuffed ear of grade three boy causing red mark, hit another grade five boy on hand, pushed another grade five boy into a bookcase and punched his shoulder, and pushed another grade five, 10 year-old boy, causing him to fall down.

44 
R. v. L.(V.), [1995] O.J. No. 3346 (Prov. Div.)
Stepfather struck 13-year old boy in the mouth causing a swollen lip.

45 
R. v. M(W.F.) (1995), 41 C.R. (4th) 330 (Alta. C.A.)
Stepfather ordered his 12-year old daughter to remove her slacks and underpants and then spanked her on her bare buttocks. The charge was sexual assault but he was acquitted on the basis that the spanking was simply discipline.

46 
R. v. Peterson (1995), 124 D.L.R. (4th) 758 (Ont. Ct. (Prov. Div.))
Father picked up his 5-year old daughter, placed her face down on the trunk of his car in a restaurant parking lot, pulled down her clothing and struck her bare buttocks several of times in full public view.

47 
R. v. Pickard, [1995] B.C.J. No. 2861 (B.C. Prov. Ct.)
Father punched 15‑year old son in the back of the neck causing him to fall. Son experienced considerable pain and discomfort that lasted for some days.

48 
R. v. Wood (1995), 176 A.R. 223 (Alta. Prov. Ct.)
Father slapped his 4-year old child on the face for not eating his lunch, leaving an imprint of his hand on the boy's face. The boy was suffering from an ear infection at the time.

49 
R. v. Kootenay, unreported, Calgary, Docket #50416833 P10101 (Wambolt, J.P.); reported in The Province, March 29, 1995, p. A11
A mother hit her 11 year-old daughter several times on the bottom with a belt.

50 
R. v. Atkinson, [1994] 9 W.W.R. 485 (Man.Prov.Ct.)
A mother/foster mother hit two and three-year old children on their diapered buttocks with a belt causing red marks and striking one of the children in the chest with an open hand.

51 
R. v. Graham (1994), 151 N.B.R. (2d) 81 (Prov. Ct.); aff'd 160 N.B.R. (2d) 306 (Q.B.)
A teacher lifted a 9-year old female student out of her seat and spanked her on the buttocks leaving red marks that lasted 24 hours.

52 
R. v. Whalen (1994), 118 Nfld. and P.E.I.R. 331 (Nfld. Prov. Ct.)
Teacher slammed a book on a desk and hit an 11-year old girl's arm.

53  
R. v. Fonder (1993) unreported, Que. Ct. of App., No. 238
A teacher hit 14‑year old on the head with a book causing injury.

54 
R. v. Plourde (1993), 140 N.B.R. (2d) 273 (Prov. Ct.)
A grade 8 teacher grabbed one student out of his chair and pushed him against the blackboard causing red marks and slapped another student on the head.

55 
R. v. Swanson (June 23, 1993), File No. 2945 (B.C. Prov. Ct.)
Industrial arts teacher hit a 13-year old student on the head with a block of wood and told him that if he did not stop talking to his classmates, the next time he would be hit with a hammer. Later, the student was caught talking to his classmates and was hit at the top of the head with a hammer causing "a sharp pain [to be] experienced ... and perhaps a small bump".

56 
R. v. Bouillon, unreported, 1993, unreported, Quebec, No. 100-01-000493-938 (C.Q.)
A teacher pushed a 15 year-old student's head down onto desk.

57 
R. v. Gallant (1993), 110 Nfld. & P.E.I.R. 174 (P.E.I. Prov. Ct.)
A teacher struck an 11-year old boy in face with open hand.

58 
R. v. Condon (1992), 102 Nfld. & P.E.I.R. 142 (Nfld. Prov. Ct.)
Accused teacher grabbed shoulder of student to get his attention. Student pushed back whereupon the teacher struck the complainant a blow in the throat area.

59 
R. v. Goforth (1992), 98 Sask. R. 26 (Q.B.)
A father spanked his 8-year old son hard enough  to cause marks of bruising and discolouration.

60 
R. v. Harriott (1992), 128 N.B.R. (2d) 155 (Prov. Ct.)
A teacher grabbed and shook a 14-year old student by the head and pushed him into his seat.

61 
R. v. K.(M.) (1992), 16 C.R. (4th) 121, 74 C.C.C. (3d) 108, [1992] 5 W.W.R. 618 (Man. C.A.), leave to appeal to S.C.C. refused 76 C.C.C. (3d) vi 
Father spanked, hit and kicked his 8-year old son after he spilled a package of sunflower seeds.

62 
R. v. Kearney (1992), 104 Nfld.& P.E.I.R. 118 (Nfld. Prov. Ct.)
Father struck his 11-year old daughter on the leg with a leather belt leaving a bruise.

63 
R. v. Vivian, [1992] B.C.J. No. 2190 (B.C.S.C.), Leggatt, J.
Stepfather grabbed girl by the hair and pushed her head against a cupboard.

64 
R. v. Dunfield, [1990] O.J. No. 957, 65 C.C.C. (3d) 511 (Ont. C.A.)
A foster mother hit a 9-year old girl on the arm with a ruler causing bruising and breaking the ruler.

65 
R. v. Wheeler, [1990] Y.J. No. 191 (Terr. Ct.)
A foster mother slapped a 7-year old on the hand and wrist approximately 12 times causing bruising.

66 
R. v. LaFramboise (1990), 10 T.L.W. No. 37 (Ont.Gen.Div.)
A father hit his 13-year old son several times on buttocks and legs with a piece of wood.

67 
R. v. Fritz and Fritz, (1988) 55 Sask. R. 302 (Q.B.)
Uncle of two 13 and 14 year old girls told them to strip to their bra and panties and strapped them with a plastic belt across the buttocks and thighs.

68 
R. v. Robinson (1987), 1 Y.R. 161 (Terr. Ct.)
A father struck his 12-year old daughter with a leather belt 4-5 times causing bruising to her buttocks which would take seven to ten days to heal.

69 
R. v. Taylor (1985), 19 C.C.C. (3d) 156 (Alta. C.A.)
The 16-year old girl's brother-in-law, who was in the place of a parent, taped her naked to a post in the basement and struck her 10 to 12 times with a wooden paddle leaving red marks. [Note: the accused was acquitted at trial on the basis of s. 43 but the Court of Appeal ordered a new trial on the grounds that the trial court had not properly interpreted the sexual assault provision. See Mark Carter, “The Corrective Force Defence and Sexual Assault” (2000), 6 Can.Crim.L.R. 35.]

70  
R. v. Wheaton (1982), 35 Nfld. & P.E.I.R. 520 (Nfld. Prov. Ct.)
Grade nine student made a saucy remark whereupon the accused teacher slapped the student's face. The student was again saucy whereupon the accused grabbed him by the hair and shoved his face down onto the books on his desk.

71 
R. v. Dimmell (1980), 55 C.C.C. (2d) 239 (Ont. Dist. Ct.)
Teacher grabbed a student by the shirt and shook him.

72 
R. v. Haberstock (1970), 1 C.C.C. (2d) 433 (Sask. C.A.)
Teacher slapped a child on the face resulting in a chipped molar.
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