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Court File No.  C34749  
COURT OF APPEAL FOR ONTARIO

BETWEEN:

CANADIAN FOUNDATION FOR CHILDREN, YOUTH AND THE LAW
 Appellant

and

the attorney general in right of canada
Respondent

And

THE CANADIAN TEACHERS’ FEDERATION,

THE COALITION FOR FAMILY AUTONOMY AND

THE ONTARIO ASSOCIATION OF CHILDREN’S AID SOCIETIES

Intervenors

RESPONDENT’S SUPPLEMENTARY FACTUM

RESPECTING COSTS

PART 1 - INTRODUCTION

  
 AUTONUM 

This factum contains the Respondent’s submissions regarding the Appellant’s appeal from the endorsement of McCombs J. released March 26, 2001, declining to make any order as to costs.  The Appellant seeks leave to appeal, and if leave is granted, appeals from the Endorsement.  The Attorney General of Canada (“the Attorney General”) did not seek costs in the Superior Court, although entitled to do so as the successful party.  The Attorney General took the position that the Appellant, who was unsuccessful in its application, was not entitled to costs, there being no special circumstances to deviate from the general rule that costs follow the event.

PART II – NATURE OF THE CASE AND ISSUES

 AUTONUM 

If the main appeal is dismissed, then this Court must address the Appellant’s motion for leave to appeal the Endorsement of McCombs J. respecting costs and, if leave is granted, the Appellant’s appeal from said Endorsement.  It is respectfully submitted that the Court should consider the following issues:

(a)
Did the trial judge consider the relevant legal principles in arriving at his decision as to costs?

(b)
If so, and leave to appeal that decision is granted, did the trial judge err in the exercise of his discretion in denying the Appellant’s request for costs?

part iii – the facts

 AUTONUM 

The Appellant brought an application for a declaration that s.43 of the Criminal Code and related common law defences are unconstitutional.  The Attorney General of Canada conceded that the Appellant demonstrated the requisite criteria to establish standing in this application.  The Attorney General vigorously defended the application and consistently maintained that even if a Charter breach was found, this application raised issues of complex social policy for which deference to Parliament is warranted.  In this sense, the Attorney General did not concede that this application should proceed, as alleged by the Appellant in paragraph 8 of the Appellant’s Supplementary Factum Respecting Costs.

See Factum of the Respondent, at p. 2, pp. 43-44, paras. 140-143, and p. 52, para. 171

 AUTONUM 

McCombs J. accepted that “Parliament, rather than the courts, is best suited to pronounce upon complex social issues, and courts should be very reluctant to interfere with validly-enacted legislation...” provided such legislation does not violate the Constitution.  McCombs J. found no such violation with respect to s. 43 and common law defences relating to physical punishment of children and dismissed the application.

McCombs J., Reasons for Judgment, Appeal Book, Tab 3 at p. 26, para. 36, p. 44, para. 116 and p. 47, para 134

 AUTONUM 

The unchallenged evidence before the court was that an overwhelming majority of Canadians do not favour criminal sanctions against parents for normative physical punishment.  Moreover, all experts on both sides of the issue agreed parental acts of mild to moderate physical punishment, such as a “spanking”, should not be criminalized.

McCombs J., Reasons for Judgment, Appeal Book, Tab 3, at p. 20, para. 17

 AUTONUM 

The Appellant sought an order that would have the effect of criminalizing all physical force or discipline against a child.  All of the Appellant’s expert witnesses agreed, however, but only after cross-examination, that not every instance of physical discipline by a parent should be criminalized.  McCombs J. found that “...(m)any believe that the desirable objective of changing societal attitudes regarding child discipline would be best achieved through educational incentives, rather than the use of criminal sanctions to prosecute non-abusive physical punishment.  The experts agree that extending the reach of criminal law in this way would have a negative impact upon families, and hinder parental and teacher efforts to nurture children.”

McCombs J., Reasons for Judgment, Appeal Book Tab 3 at pp. 20-21, para. 17

 AUTONUM 

The organizations, child experts and individuals who support a repeal of s.43 are but a small majority.  The Repeal 43 Committee appears to have a membership of 9, 6 of these members joining only after 1994.  The organizations and individuals referred to in the affidavit of Michelle Peterson-Badali as supporting the repeal of s.43, are not represented by the Appellant in any way.  Nor was Dr. Peterson-Badali, Chair of the Board of Directors of the Appellant, able on cross-examination to provide any information with respect to the size or membership of the authors of these letters.  Indeed, some of the correspondence was from individuals writing on their sole behalf.

Joint Synopsis of Evidence – Michele Peterson-Badali, Supplementary Appeal Book, Tab 6 at p. 203

 AUTONUM 

The Appellant filed a large volume of expert evidence from American, Canadian and international witnesses.  This evidence largely related to the presence or risk of long term harmful effects of normative physical punishment.  To each of their affidavits were appended numerous exhibits, including articles, studies and books or portions thereof.  Each of the Appellant’s witnesses gave evidence essentially on the same issue (ie. the presence or risk of long term harmful effects of physical punishment), although each may have done so from a slightly different perspective depending upon their particular expertise.  In order to ensure the issue was objectively and thoroughly addressed before the court it was necessary for counsel for the Respondent not only to test the evidence through cross-examination, but also to consult with and obtain the evidence of other expert witnesses to ensure that all perspectives were addressed.  This was particularly important because the Appellant’s witnesses demonstrated in their affidavits that they had professional and/or personal social policy strategies that they intended to 

further or fill through the adjudication of this case.

Affidavit of Gina M. Scarcella, Supplementary Appeal Book, Tab 3, at p. 12, paras. 2 and 3

 AUTONUM 

The leading experts in this field reside and work in the United States.  There was no social science expert in Canada capable of defending against certain important aspects of the social science evidence filed by the Appellant.

Affidavit of Gina M. Scarcella, Supplementary Appeal Book, Tab 3, at p. 13, para. 4

 AUTONUM 

Evidence was also required to rebut a number of other issues raised by the Appellant.  This included evidence with respect to the laws of other countries, the effect of s.43 on the ability of child protection workers to do their jobs, the effect of s.43 on police charging practices, and whether the U.N. Convention on the Rights of the Child was intended to apply to normative physical punishment.

Affidavit of Gina M. Scarcella, Supplementary Appeal Book, Tab 3, at pp. 13-15, paras. 7-11

 AUTONUM 

As a result, the federal government incurred considerable out-of-pocket expenses to defend this application in the Superior Court, relating to the retention of expert witnesses and related general disbursements in the amount of $229,977.48.  Including other general disbursements, total out-of-pocket expenses were approximately $244,096.23.

Affidavit of Gina M. Scarcella, Supplementary Appeal Book, Tab 3, Exhibit “A”

 AUTONUM 

In addition, the federal government has provided funding to the Appellant in the amount of $69,000.00 through the Court Challenges Program.

Affidavit of Gina M. Scarcella, Supplementary Appeal Book, Tab 3, at p. 16, para. 14

Affidavit of Cheryl Milne, Supplementary Appeal Book, Tab 4, at pp. 32-33, para 2

 AUTONUM 

Given the volume of material, complexity of the evidence and law, and very ambitious schedule set for the conduct of this litigation, Roslyn Levine and Gina Scarcella together spent approximately 1700 hours in the preparation and presentation of this case in the Superior Court.  In addition, the assistance of other counsel, students and paralegals from the Department of Justice was required for research, preparation of legal opinions, preparation for a motion relating to the Appellant’s Synopsis of Evidence and preparation of the factum.  Based on generally accepted rates of counsel fees used for the purposes of assessment, the Respondent did not seek recovery of in excess of $225,000.00 in counsel fees in the Superior Court.

Affidavit of Gina M. Scarcella, Supplementary Appeal Book, Tab 3, at pp. 16-17, paras. 15-17

 AUTONUM 

In order to avoid unnecessary duplication, and to deal with this matter as expeditiously and reasonably as possible, counsel for the Attorney General of Canada and counsel for the intervenor, the Canadian Teachers’ Federation, agreed that the evidence and arguments relating to teachers would be presented by the latter intervenor.  Similar agreements regarding work distribution were made with the intervenor, the Coalition for Family Autonomy.

Affidavit of Gina M. Scarcella, Supplementary Appeal Book, Tab 3, at p. 15, para. 12

 AUTONUM 

Justice McCombs denied the application, finding no infringement of sections 7, 12 and 15 of the Charter.  Accordingly, the court did not have to consider section 1 of the Charter.  In his constitutional analysis, Justice McCombs agreed with the Attorney General of Canada with respect to each legal issue put forward by the Appellant.

McCombs J., Reasons for Judgment, Appeal Book, Tab 3

part iv – issues and argument

Standard of Review by Appellant Court

 AUTONUM 

Subsection 131(1) of the Courts of Justice Act, R.S.O. 1990, Chap. C.43 provides that the costs of and incidental to a proceeding are in the discretion of the court, and the court may determine by whom and to what extent the costs shall be paid.

Courts of Justice Act, R.S.O. 1990, Chap. C-43

 AUTONUM 

The exercise of the court’s discretion as to costs should be interfered with on appeal only in limited circumstances.  The reviewing court should not interfere unless the trial judge erred in law in the exercise of his discretion or erred in the exercise of his discretion in that he considered irrelevant factors, failed to consider relevant factors, or reached an unreasonable conclusion.

B.(R.) v. Children’s Aid Society of Metropolitan Toronto, [1995] 1 S.C.R. 315, at p. 390, para. 122

Myers v. Metropolitan Toronto (Municipality) Chief of Police (1995), 125 D.L.R. (4th) 184 at p. 189

Henderson v. Laframboise; Robertson v. Laframboise, [1930] 4 D.L.R. 273 at pp. 275-76

 AUTONUM 

Leave to appeal should be granted sparingly and only in very obvious cases.  A trial judge’s decision with respect to costs should not lightly be interfered with.  The Appellant must convince the Court that there are strong grounds upon which it could find the trial judge erred in exercising his discretion.

Yakabuski v. Yakabuski Estate (1988), 36 C.P.C. (2d) 189 at p. 192

 AUTONUM 

The proper question to ask on a motion for leave is whether the trial judge considered the relevant legal principles in arriving at a decision regarding costs.  An appellate court may not substitute its discretion or rehear the case.

Yakabuski v. Yakabuski Estate, supra, at p. 192

Trumble v. Kapuskasing (Town) (1988), 49 D.L.R. (4th) 640 affirming 32 D.L.R. (4th) 545

Henderson v. Laframboise; Robertson v. Laframboise, supra, at pp. 275-76

 AUTONUM 

It is respectfully submitted that Justice McCombs considered the relevant legal principles and properly exercised his discretion in denying the Appellant’s request for costs in the Superior Court.

General Principles – Costs payable to successful party

 AUTONUM 

Rule 57.01 sets out a number of factors a court may consider in exercising its discretion under section 131 of the Courts of Justice Act, including the result of the proceeding.

Rules of Civil Procedure, R.R.O. 1990, Regulation 194, Rule 57.01(1)

 AUTONUM 

The long-standing rule regarding costs is that they are generally awarded to a successful party, absent misconduct on his or her part.  A successful litigant has a reasonable expectation that his or her costs will be paid by the unsuccessful party.  While this rule is not absolute, it should not be departed from except for very good reasons.

B.(R.) v. Children’s Aid Society of Metropolitan Toronto, supra, at 404-406, paras. 155-157

Orkin, Mark M. The Law of Costs, 2nd ed. Aurora: Canada Law Book, 1993 (loose-leaf) ss 202.1 at pp. 2-4; 206 at p. 2-48

 AUTONUM 

The general principle that costs follow the event has been held to apply in the same manner in cases involving the Charter or raising issues of public interest.  Unless there are exceptional circumstances, unsuccessful public interest litigants have been ordered to pay the costs of the successful party, in the same manner that any other litigant would be.

Allen v. Alberta (1987), 87 A.R. N.W.T.R. 231 (S.C.)

Lavigne v. O.P.S.E.U. (Ont. C.A.) (1989), 67 O.R. (2d) 536 at 575-576, reversed on other grounds, [1991] 2 S.C.R. 211

Energy Probe v. Canada (Attorney General) (1994), 17 O.R. (3d) 717 at 760

McCorkell v. Riverview Hospital Review Panel (1993), 104 D.L.R. (4th) 391

Costs payable to Crown when successful

 AUTONUM 

These principles apply to the Crown who, when successful, should be entitled to costs and disbursements in accordance with the rules and in the same manner as any other litigant.

The Queen v. James Lorimer & Co., [1984] 1 F.C. 1065 at 1067-77

 AUTONUM 

The fact that the Crown is represented by salaried counsel does not affect the award of costs in the Crown’s favour.

Crown Liability and Proceedings Act, R.S.C. 1985, c. C-50, ss 28(2)

 AUTONUM 

Many examples can be found in the case law where the court has awarded costs to the Crown as a successful litigant.

Chiarelli v. Canada (Minister of Employment and Immigration), [1992] 1 S.C.R. 711 (S.C.C.)

Weatherall v. Canada (Attorney General), [1993] 2 S.C.R. 872 (S.C.C.)

Operation Dismantle Inc. v. Canada, [1985] 1 S.C.R. 441 (S.C.C.)

 AUTONUM 

Although the Attorney General of Canada is not seeking to recover costs in this matter, it is respectfully submitted that the Crown is entitled to do so and is, therefore, foregoing seeking recovery of substantial costs.

Costs Payable to unsuccessful party

 AUTONUM 

While Rule 57.01(2) provides that costs may be awarded against a successful party in “a proper case”, it is respectfully submitted that this is not such a case.  Such awards are the exception and not the rule.  The fact that this case raised Charter issues or that the Appellant may have acted in the public interest, is not alone sufficient to support an award of costs in favour of the unsuccessful Appellant.

Rules of Civil Procedure, supra, R. 57.01(2)

B.(R.) v. Children’s Aid Society of Metropolitan Toronto, supra, at 390, para. 122 per LaForest and 422, para 190 per L’Heureux-Dube

 AUTONUM 

Courts have denied costs to successful litigants in cases where the unsuccessful party has brought a bone fide Charter challenge raising issues of general public importance.  Even in those cases, special circumstances have been found to exist.  The courts have rarely, however, deviated from the general principle, even in Charter litigation, and awarded costs to an unsuccessful party.

Allen v. Alberta, supra

McCorkell v. Director of Riverview Hospital Review Panel, supra

 AUTONUM 

While the courts have expressed the view that Charter litigation should not be beyond the reach of ordinary Canadians, the courts have not suggested that the state be treated as having an unlimited source of funds to support same.  The courts have also made it clear that litigants must be responsible in asserting such claims and that requiring the state to fund all Charter litigation will only result in encouraging marginal applications for constitutional challenges.

Lavigne v. O.P.S.E.U., supra

B. (R.) v. Children’s Aid Society of Metropolitan Toronto, supra, at 411, para 162 per L’Heureux-Dube

Pulp, Paper and Woodworkers of Canada Local 8 v. Canada, [1994] F.C.J. No. 1067 at 17, para 44

 AUTONUM 

The government has been required to bear the costs of litigation only where it is in the government’s interest or that of the public to have a matter decided by the courts.  However, generally in such cases there is a prior understanding that the costs will be borne by the government, independently of the result.  In addition, where the litigation might have been discontinued had it not been for the public interest to decide the issue, costs may be allocated against the successful party.  This is also the case where the public interest requires the court should decide the case, regardless of the limited interests of the parties.  These cases remain very limited exceptions, and are not based on the relative resources of the parties but rather on the importance for the government or the public of having a particular issue decided by the courts, independently of the result.

B. (R.) v. Children’s Aid Society of Metropolitan Toronto, supra, at 390, para 122 per LaForest and 411-412, para. 162-166 per L’Heureux-Dube

Schachter v. Canada, [1992] 2 S.C.R. 679 (S.C.C.)

 AUTONUM 

This application can be distinguished from those “highly unusual” and “very rare cases” where the court has awarded costs against the successful party.

(a)
Unlike in Little Sisters Book and Art Emporium, where the party seeking costs was partially successful, the application herein was unsuccessful in all respects, and the Superior Court, in its constitutional analysis, declined to find for the Appellant in each of the legal issues argued;

Little Sisters Book and Art Emporium v. Canada (Minister of Justice) (1996), 134 D.L.R. (4th) 286 (B.C.S.C.)

(b)
The public interest has not been advanced in any way.  A hearing before this court was not required in order to identify the issues or areas of agreement outlined in paragraph 11 of the Appellant’s Supplementary Factum Respecting Costs.  Public awareness of physical punishment can and should be achieved through public education, which has already been undertaken by the federal government.  Moreover, the Appellant raised many issues in which there was general agreement between the parties, and, at the very least, the issues should have been narrowed;

(c)
The government has taken the position that it is not in the public interest to repeal s.43 and to thereby criminalize normative physical punishment, and this position was upheld by the Superior Court;

(d)
The ultimate effect of the court’s finding was to determine whether normative physical punishment should be criminalized.  The evidence before the court, and known to the Appellant, because all of their own expert witnesses shared this view, is that it is not desirable to criminalize normative physical punishment.  In addition, to the extent that it is relevant, the majority of the Canadian public does not favour criminalization of parental acts such as “spanking”;

(e)
Although this application was unusual in the sense that it did not come before the court with the factual underpinning of a specific case, the conduct of the litigation was not unusual in any way and proceeded as any other application for a declaration of constitutional invalidity;

(f)
In Schachter, the unsuccessful party had been successful at first instance and on appeal.  The constitutional validity of the legislation being challenged was no longer an issue in the Supreme Court, which was concerned only with the issue of remedy.  Leave to appeal was granted to the government on the condition that the government would pay the Respondent’s costs in any event.  Thus the government had the choice to file the appeal or not, knowing what the cost consequences would be;

Schachter v. Canada, supra, at pp. 694, 726 & 729

(g) There was no misconduct by the Attorney General of Canada;

(h) Unlike in B. (R.) v. the Children’s Aid Society of Metropolitan Toronto, there was no incident of state action which triggered the original litigation, nor while complex and time-consuming, was there anything “laborious” or “unusual” in how this litigation proceeded;

B. (R.) v. Children’s Aid Society of Metropolitan Toronto, supra, at 395-397, paras. 134-141 per L’Heureux-Dube

(i) In Horsefield v. Ontario (Registrar of Motor Vehicles) Mr. Horsefield succeeded at first instance in his constitutional challenge.  However, he had no personal interest in the appeal (which the Registrar of Motor Vehicles had no choice in bringing) except to preserve his award of costs.  Because he had succeeded at first instance, the appellate court found that his arguments were not frivolous.

Horsefield v. Ontario (Registrar of Motor Vehicles) (1999), 44 O.R. (3d) 73 at 94

 AUTONUM 

It is respectfully submitted that McCombs J. considered carefully the significance of the case and its importance in the public interest and accorded these factors the appropriate weight as demonstrated by the caselaw.  There was no reason put forward by the Appellant for McCombs J. to deviate from the general rule and to therefore award costs to it.

 AUTONUM 

As a litigant wishing to bring a Charter challenge to federal legislation, the Appellant has already received assistance in the amount of $69,000.00 from the Court Challenges Program which is a federally funded program.  It is submitted that McCombs J. was entitled to take this factor into account and that he did so as only one of the factors to be considered in the exercise of his discretion.

Pro Bono Services

 AUTONUM 

Paul Schabas has provided his services to the Appellant on a pro bono basis.  He is not a salaried employee of the Appellant and the issue with respect to the payment of his counsel fees is to be distinguished from an award of costs for counsel fees for a salaried employee.  The Appellant has not incurred the costs for Mr. Schabas’ services as outlined in Mr. Schabas’ Bills of Costs found at Tabs 4I and 4J of the Appellant’s Supplementary Factum Respecting Costs, and for which the Appellant is now claiming.

Affidavit of Gina M. Scarcella, Supplementary Appeal Book, at p. 17 para 18

 AUTONUM 

The purpose of costs is to indemnify a successful litigant for the expense of litigation to which he or she has been put.  If the expense has not been incurred, it cannot be indemnified.  The donation of legal services cannot, therefore, be indemnified.  Therefore, should this Court see fit to award costs to the Appellant, costs should not be awarded for Mr. Schabas’ counsel fees.

Byers Transport Ltd. v. Kosanovich, [1999] F.C.J. No. 760 (F.C.T.D.)

 AUTONUM 

This situation is to be distinguished from that in the Lavigne case, where the costs of the litigant were paid by a third party.  Nor can this be compared to a case where a law firm represents itself, as suggested by the Appellant in the Appellant’s Supplementary Factum Respecting Costs.

Appropriate Scale

 AUTONUM 

An award of costs on a solicitor and client basis is not justified in the circumstances.  Costs on a solicitor and client basis are the exception and not the rule and should not be made unless some form of misconduct on the part of an unsuccessful party is found.

Canadian Newspapers Co. v. Canada (Attorney General) (1987), 56 O.R. (2d) 240 at 242

 AUTONUM 

In Canadian Newspapers Co. v. Canada (Attorney General), the applicant was successful in a constitutional challenge involving a provision of the Criminal Code.  The court made an order of costs in favour of the successful party, but refused to order costs on a solicitor and client basis, stating:

“the award of solicitor and client costs should not be made in such cases unless some form of misconduct on the part of the unsuccessful party can be found.  The legislation herein questioned obviously represents an attempt to balance various interests and although its legislative history makes it apparent that a challenge was expected, there is nothing in the legislation or in the actions of Parliament or of the Government of Canada to invite such an award.  While it is desirable that a bona fide challenge is not to be discouraged by the necessity of the Applicant to bear the entire burden, it is equally desirable that the Crown should not be treated as an unlimited source of funds with the result that marginal applications would be encouraged.”

Canadian Newspapers Co. v. Canada (Attorney General), supra at 242

 AUTONUM 

The Attorney General of Canada was successful in all aspects of this application in the Superior Court.  There is no suggestion of misconduct asserted by the Appellant.  For these reasons, and for the reasons addressed already in paragraphs 24 to 33 herein, there is no basis for an order of costs on a solicitor and client basis.

PART V – ORDER REQUESTED

 AUTONUM 

The Attorney General of Canada requests that both the Appellant’s motion for leave to appeal and, should leave be granted, the appeal as to costs, be denied.  In the alternative, and should this Court determine that an award of costs in favour of the Appellant should be made, the Attorney General requests that the Appellant’s request for costs on a solicitor and client basis be denied.



ALL OF WHICH IS RESPECTFULLY SUBMITTED


Dated at Toronto this                 of September, 2003.

Roslyn J. Levine, Q.C.

Of counsel for the

Attorney General of Canada
Gina M. Scarcella

Of counsel for the

Attorney General of Canada

CERTIFICATE RESPECTING ORIGINAL RECORD AND EXHIBITS

AND TIME ESTIMATE FOR APPEAL



It is respectfully submitted that an order under subrule 61.09(2) is not required.



It is respectfully submitted that it is estimated that fifteen (15) minutes will be required by the Appellant for oral argument of the issues raised in this supplementary factum.

Roslyn J. Levine, Q.C.

Of counsel for the

Attorney General of Canada
Gina M. Scarcella

Of counsel for the

Attorney General of Canada

TO:
Blake, Cassels & Graydon

Barristers and Solicitors
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M5L 1A9

Paul B. Schabas

Tel: (416) 863-4274

Fax: (416) 863-2653

Solicitors for the Appellants

AND TO:
Nelligan Power

1900 - 66 Slater

Ottawa, Ontario

K1P 5H1

Allan R. O’Brien

Tel: (613) 238-8080

Fax: (613) 238-2098

Solicitors for the Party Intervenor

Canadian Teachers’ Federation



